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The Applicant, a native and citizen of El Salvador. seeks review of a decision \Vithdrawing his
Temporary Protected Status (TPS). S'ee Immigration and Nationality Act (the Act) section 244.
8 U.S.C. § 1254a. TPS provides lawful status and protection from removal for foreign nationals of
specifically designated countries who register (and periodically re-register) during designated
periods, satisfy country-specific continuous residence and physical presence requirements. are
admissible to the United States. are not firmly resettled in another country. and are not subject to
certain criminal- and security-related bars.
The Director of the Vermont Service Center denied the application for re-registration and withdrc\\>
the Applicant's TPS. The Director concluded that the Applicant did not re-register for TPS in the
form and manner specified by U.S. Citizenship and Immigration Services (USCIS) because he did
not submit the requested judgment, conviction. and other relevant documents concerning his 2015
drug-related arrest.
On appeal. the Applicant states that the documents the Director requested were not previously
available. He now submits additional evidence, including arrest reports with a court order to seal the
arrest record, and requests that his TPS be reinstated.
Upon de novo review, we will dismiss the appeal.

I. LAW
The Director may withdraw TPS status if the applicant was not in fact eligible at the time TPS was
granted or later becomes ineligible. 8 C.F.R. § 244.14(a)( 1).
An individual who has been convicted of a felony or two or more misdemeanors committed in the
United States. or who is inadmissible to the United States as an immigrant. is ineligible for TPS.
Section 244(c)(2)(B) of the Act.
Department of Homeland Security (DHS) regulations define felony as a crime '"punishable by
imprisonment for a term of more than one year. regardless of the term actually served, .. with the
exception of an offense defined by the State as a misdemeanor where the sentence actually imposed
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is one year or less regardless of the term actually served. which ts treated as a misdemeanor.
8 C.F.R. § 244.1.
The same regulation defines misdemeanor as a crime "either: ( 1) Punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served. if any, or (2) A crime
treated as a misdemeanor under the term 'felony' of this section.'' !d. That regulation further
provides that "any crime punishable by imprisonment for a maximum term of five days or less shall
not be considered a felony or misdemeanor."
In addition, to qualify for TPS, a foreign national must be admissible to the United States as an
immigrant. Section 244(c)(l )(A)(iii) of the Act. An individual who has been convicted of a
violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States.
or a foreign country relating to a controlled substance (as defined in section I 02 of the Controlled
Substances Act (21 U.S.C. 802)), is inadmissible to the United States pursuant to section
212(a)(2)(A)(i)(II) ofthe Act, 8 U.S.C. § 1182(a)(2)(A)(i)(IJ). and therefore ineligible for TPS. This
ground of inadmissibility may not be waived, except insofar as it relates to a single offense of simple
possession of30 grams or less of marijuana. Section 244(c)(2)(A)(iii)(ll) of the Act.
Section 101(a)(48)(A) ofthe Act, 8 U.S.C. § 1101(a)(48)(A), provides two definitions of conviction.
First, a conviction means a formal judgment of guilt entered by a court. Second. if adjudication of
guilt has been withheld, a conviction exists for immigration purposes where a judge or jury has
found the foreign national guilty or the foreign national has entered a plea of guilty or nolo
contendere or has admitted sufficient facts to warrant a finding of guilt. and the judge has ordered
some form of punishment, penalty, or restraint on the foreign national"s liberty.
II. ANALYSIS
The issue before us is whether the Applicant is subject to criminal grounds of ineligibility for TPS
under section 244( c )(2 )(B) of the Act.
The record reflects that USCIS granted the Applicant TPS in 2001. In 2013, the Applicant was
arrested and convicted for possession of less than 4 ounces of Schedule VI controlled substance
(marijuana), in violation of section 5-64-419(b)(5)(A) of the Arkansas Code. The conviction
triggered inadmissibility under section 212(a)(2)(A)(i)(ll) ofthe Act. but USCIS granted a waiver of
inadmissibility allowing the Applicant to retain TPS. The Applicant subsequently applied for TPS
re-registration, but because his fingerprint record indicated he was again arrested and charged with
three drug related offenses in 2015. the Director issued a notice of intent to deny requesting the
Applicant to submit documents concerning the final disposition of the charges. The Applicant's
response included a letter from the state drug treatment coordinator. The letter stated that although
the Applicant "pled into
Drug Cout1" in 2015, the plea was not considered a
conviction as the charges to which he pled would be dismissed. and the arrest record sealed, upon
completion of the program. The letter further explained that ''drug court" is a voluntary two-year
program tor non-violent offenders, which includes weekly court appearances. periodic drug testing.
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supervision from probation, and class attendance. Participants who are not employed arc ordered to
perform community service.
The Director determined that the letter was insuflicient to determine whether the charges were
dismissed or pending, and that the Applicant therefore did not establish he was not subject to
criminal grounds of ineligibility for TPS.
On appeal, the Applicant submits copies of the police arrest reports and a copy of a court order to
seal the arrest record. He states that he was previously unable to provide these documents because
they were unavailable, and requests that his TPS be reinstated.
We have reviewed the entire record and find the evidence insufficient to demonstrate that the
Applicant is not barred from TPS on criminal and inadmissibility grounds.
A. Criminal History and Classification of Offenses
1.

Possession of a Controlled Substance

As stated above. the Applicant was convicted in Arkansas for possession of Jess than 4 ounces of
marijuana. This offense is classified as a class A misdemeanor. punishable by imprisonment for up
to one year. Ark. Code Ann.§§ 5-64-419(b)(5)(A). 5-4-401(b)(1) (2013). USCIS has previously
waived the ground of inadmissibility resulting from the conviction. However. the Applicant does
not contest on appeal that it is considered a misdemeanor for the purposes of criminal grounds of
ineligibility under section 244( c )(2 )(B) of the Act.
2. Other Charges Related to Controlled Substance Violations
The record shows that in 2015. the Applicant was arrested and charged with the folhwving offenses:
•
•
•

Controlled substances-offenses relating to records. maintaining premises. etc. 111
violation of section 5-64-402 of the Arkansas Code. class C felony:
Possession of a Schedule VI controlled substance with the purpose to deliver 111
violation of section 5-64-436 of the Arkansas Code. class C felony:
Possession of drug paraphernalia in violation of section 5-64-443 of the Arkansas
Code. class D felony.

The court order to seal the arrest record confirms classification of the above offenses as .. C/C'f)"
felonies, and there is nothing in the record to indicate that the charges vvere reduced or otherwise
changed in the course of the Applicant's criminal proceedings. Under Arkansas 1m". the penalty f(H
a class C felony includes a term of imprisonment from 3 to 10 years. while a class D felony is
punishable by imprisonment for up to 6 years. Ark. Code Ann. § 5-4-401 (a)( 4 )-( 5) (20 15 ). Because
each offense is classified as a felony under state law and punishable by imprisonment for over a
year, they are also considered felonies under TPS regulations in 8 C.F.R. § 244.1.

Matter of N-R-R-

B. Conviction for TPS Purposes
Because a felony is disqualifies an individual from TPS eligibility. we next consider whether the
Applicant was "convicted'' of one or more of the felony offenses he was charged \'>'ith in 2015.
I. Statutory Definition of Conviction
The statutory definition of conviction includes deferred adjudications where an applicant has entered
a plea of guilty or nolo contendere, or admits sutlicient facts to support a finding of guilt. and some
form of punishment, penalty. or restraint on liberty is imposed. Therefore. if an indiYidual pleads
guilty or nolo contendere, or admits sufticient facts to support a guilty finding. but the court defers
entry of the judgment to allow the individual to complete a period of probation or a diversion
program, the individual has been convicted for TPS purposes even if the charge is ultimately
dismissed. Matter of'Marroquin, 23 I&N Dec. 705.714-15 (A.G. 2005): Matter of'Roldan, 22 I&N
Dec. 512 (BIA 1999). See also Matter qf' Mohamed. 27 I&N Dec. 92 (BIA 20 17) (providing that
entry into a pretrial intervention agreement qualified as a ··conviction" for immigration purposes
under section 101 (a)(48)(A) of the Act, where an individual admitted suflicient facts to warrant a
finding of guilt at the time of his entry into the agreement, and the judge authorized the agreement
ordering the individual to participate in the pretrial intervention program. under which he was
required to complete community supervision and community service. pay fees and restitution. and
comply with a no-contact order).
Some states, however, have pretrial diversion programs where the individual may enter into a
counseling or treatment program and potentially avoid criminal prosecution. If the charges are
dismissed following successful completion of a pretrial diversion program which occurred prior to a
pleading or finding of guilt, the individual is not considered convicted for TPS purposes. ~\fatter of
Grullon, 20 l&N Dec. 12, 14-15 (BIA 1989) (citing l\1/atter ofOzkok. 19 I&N Dec. 546 (131A 1988)).
For there to be no conviction in such a case. the individual must not have entered a plea of guilty or
nolo contendere and there must have been no adjudication of guilt or imposition of punishment or
restraint by the court. /d.
2. Arkansas Drug Court Program
Drug court programs in Arkansas are an interdisciplinary. non-adversarial judicial process for
diverting an offender (or alleged offender) who has a demonstrated dependence on alcohol or an
illicit drug, into a strenuous treatment program that includes frequent drug testing. required
employment, treatment and counseling and regular court appearances to monitor program
compliance. 1 The Arkansas Drug Court Ace allows local drug court judges to determine their
individual courts' structure including whether the program is pre-adjudication or post-adjudication.
The majority of Arkansas's drug courts follow a post-adjudication model. which requires that
1
2

See Arkansas Judiciary, Drug Court Programs, at https://courts.arkansas.govicourtsicircuit-courts/drug-court-programs
Codified at Ark. Code Ann. § 16-98-30 I e/, seq.
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offenders plead guilty to a criminal otlense before being allowed to part1c1pate in a drug-court
program. 3 By contrast pre-adjudication drug courts allow offenders to receive drug-abuse treatment
and participate in drug court without burdening offenders with criminal charges on their permanent
record ifthey successfully complete the program.'1
The evidence in this case indicates that to pat1icipate in the drug court program. the Applicant was
required to enter a plea of guilty to the charges. First. the letter from the program coordinator states
Drug Court:· The
Drug Court
that the Applicant "pled into
Client Handbook. 5 page 2, explains that following arrest. an eligible individual will be offered a
choice between Drug Court and prosecution on the pending charges. It further states that e lntry
into the Drug Court Program is voluntary and will require [the individual charged with the oHense or
offenses to] enter a guilty plea." !d. In the course of the program. which lasts a minimum of one
year, the participants must, in part, report to the probation otlicer/counselor. as directed: attend all
treatment sessions; and pay monthly Drug Court supervision and treatment fees. /d. at 4-5. The
Drug Court Judge may order incarceration or commitment to the Arkansas Department of
Corrections of the individuals who fail to comply with the treatment program. lei. at I 0.

··r

On appeal, the Applicant submits evidence that the circuit court sealed his arrest record on the basis
that more than one year passed after the arrest and neither the prosecuting nor the city attorney filed
charges against him. However. the sealing of the arrest record does not mean that the Applicant
does not have a conviction for immigration purposes. As we noted, participation in the
drug court program would require a guilty plea by a defendant. and the Applicant presents
no evidence, such has a copy of his plea agreement or other documents to establish that he did not
plea guilty or admit sufficient facts to warrant a finding of guilt relating to the three felony offenses
he was charged with in 2015.
As stated above. a conviction exists for immigration purposes where an individual has entered a plea
of guilty or nolo contendere or has admitted sufficient facts to warrant a finding of guilt. and the
judge has ordered some form of punishment, penalty, or restraint on the foreign national's liberty.
Here, it appears that the Applicant was required to enter a plea of guilty to the felony oflenses as a
condition of his pat1icipation in the drug cout1 program. or at a minimum. to admit sutticient f~1cts to
warrant a guilty finding, and that a form of punishment, penalty. or restraint on his libet1y was
imposed. 6 As the Applicant has not provided evidence to the contrary. we must conclude that he
was convicted of at least one felony offense and is therefore subject to criminal grounds of
ineligibility for TPS in section 244(c)(2)(B) of the Act.
C. Inadmissibility
3

See Max Deitchler, Commentary, You Can't Manage What You Don't Measure: An Evaluation of the Arkansas Drug
Courts, 64 Ark. L. Rev. 715, 739 (20 II).
4
!d. at 739-40.
5
Revised 6-26-2013. Available at http://www
6
See e.g., Matter of Punu, 22 I&N Dec. 224 (BIA 1998) (holding that probation is a form of punishment or restraint).
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For the same reason, we find the Applicant has not demonstrated that he is admissible to the United
States as an immigrant. As stated above, an individual convicted of a controlled substance violation
is inadmissible to the United States. Section 244(c)(2)(A)(iii)(ll) of the Act provides that the
Secretary of Homeland Security may not waive grounds of inadmissibility for a drug offense. except
insofar as it relates to a single offense of simple possession of 30 grams or less of marijuana.
The Applicant was convicted for a controlled substance violation in 2013 and received a waiver of
that inadmissibility. However, he was charged with three new drug-related offenses in 2015. and he
has not submitted sufficient evidence to show that he was not comicted of those offenses. The
offenses would render the Applicant inadmissible under section 212(a)(2)(A)(i)(ll) of the Act. and
because they are not one offense, and are for more than simple possession of less than 30 grams of
marijuana, they may not be waived. The Applicant is therefore ineligible for TPS for this additional
reason. 7
III. CONCLUSION
The Applicant has not submitted sufficient evidence to show that: (I ) he was not convicted of a
felony or two or more misdemeanors committed in the United States; and (2) he is admissible to the
United States as an immigrant. Accordingly. his TPS remains \vithdrawn and his re-registration
application remains denied.

ORDER:

The appeal is dismissed.

Cite as Matter (dN-R-R-, ID# 695193 (AAO Nov. 28. 2017)
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Because we find that the Applicant has not established for TPS for the reasons discussed above. we do not address at
this time whether the information about the facts and circumstances related to the 2015 arrest he submitted also suppotis
a finding of inadmissibility under section 212(a)(2)(C)(i) of the Act, which provides that any foreign national. who the
Secretary of Homeland Security knows or has a reason to believe, is or has been an illicit trafficker in any controlled
substance or in any listed chemical (as defined in section I 02 of the Controlled Substances Act (21 U.S.C. § 802 )). or is
or has been a knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking in any such
controlled or listed substance or chemical, or endeavored to do so. is inadmissible to the United States.

