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APPLICATION: FORM I-821. APPLICATION FOR TEMPORARY PROTECTED STATUS

The Applicant, a native and citizen of Honduras, seeks revie\v of a decision \vithdrav,'ing Temporary
Protected Status (TPS). See Immigration and Nationality Act (the Act) section 244. 8 U.S.C.
§ 1254a. TPS provides lawful status and protection from removal for f(xeign nationals of
specifically designated countries who register (and periodically re-register) during designated
periods, satisfy country-specific continuous residence and physical presence requirements. arc
admissible to the United States, are not firmly resettled in another country, and arc not subject to
certain criminal- and security-related bars.
The Director of the Vermont Service Center denied the application for re-registration and withdrnv
the Applicant's TPS. The Director concluded that the Applicant did not re-register for TPS in the
form and manner specified by U.S. Citizenship and Immigration Services (USC IS) because he did
not submit sufficient evidence to establish that he was not convicted of disqualifying misdemeanor
offenses in the United States.
On appeal, the Applicant submits additional court documents and asserts that all charges related to
his 2014 arrest in North Carolina were dismissed.
Upon de novo review, we will dismiss the appeal. The evidence. including additional documents
submitted on appeal, is insufficient to overcome the reason for the withdrawal of the Applicant"s
TPS and the denial of his re-registration application.
I. LAW

The Director may withdraw TPS status if the applicant was not in fact eligible at the time TPS \vas
granted or later becomes ineligible. 8 C.F.R. § 244.14(a)(l ). An individual is ineligible for TPS if
he or she has been convicted of any felony or two or more misdemeanors committed in the United
States. Section 244(c)(2)(B) ofthe Act.
Department of Homeland Security (DHS) regulations define felony as a crime '"punishable by
imprisonment for a term of more than one year, regardless of the term actually served."" with the
exception of an offense defined by the State as a misdemeanor where the sentence actually imposed
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is one year or less regardless of the term actually served, which Is treated as a misdemeanor.
8 C.F.R. § 244.1.
The same regulation defines misdemeanor as a crime ''either: (I) Punishable by imprisonment for a
term of one year or less. regardless of the term such alien actually served. if any, or (2) A crime
treated as a misdemeanor under the term 'felony' of this section." !d. That regulation further
provides that "any crime punishable by imprisonment for a maximum term of five days or less shall
not be considered a felony or misdemeanor."
Section 10l(a)(48)(A) ofthe Act. 8 U.S.C. § 110l(a)(48)(A). provides two definitions of conviction.
First, a conviction means a formal judgment of guilt entered by a court. Second. if adjudication of
guilt has been withheld, a conviction exists for immigration purposes where a judge or jury has
found the foreign national guilty or the foreign national has entered a plea of guilty or nolo
contendere or has admitted sufficient facts to warrant a finding of guilt. and the judge has ordered
some form of punishment. penalty. or restraint on the foreign nationars liberty.
The burden of proof is on the applicant to demonstrate eligibility by a preponderance of the
evidence. See Matter ofChawathe, 25 l&N Dec. 369. 376 (AAO 201 0). Applicants shall submit all
documentation as required in the instructions or requested by USCIS. 8 C.F.R. § 244.9(a). The
sufficiency of all evidence will be judged according to its relevancy. consistency. credibility. and
probative value. 8 C.F.R. § 244.9(b).
II. ANALYSIS
The issue on appeal is whether the evidence shows that the Applicant has been convicted of two or
more misdemeanors in the United States.
The Director found that the Applicant did not establish he was eligible for TPS because his response
to the notice of intent to deny did not include tina! court dispositions for his 2014 arrest in North
Carolina. When we first reviewed the appeaL we noted that the Applicant submitted North Carolina
court records printouts regarding his criminal history. hut found them insufficient to establish that he
was not convicted for immigration purposes. Accordingly. we issued a request for additional
evidence (RFE) asking the Applicant to provide further documentation regarding: plea agreements:
special conditions upon which the dismissals of the charges were predicated: proof of compliance
with these conditions: and documents pertaining to final disposition of the charges. In response to
the RFE the Applicant re-submits certified copies of the printouts from the North Carolina court
records. and additional court documents concerning his 2002 arrest in Arizona.
We have reviewed the entire record and find that the evidence the Applicant provided is not
sufficient. As we shall discuss. the evidence docs not show that the Applicant was convicted of only
one misdemeanor committed in the United States. He is therefore not eligible for TPS on criminal
grounds.
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A. The Applicant's Arrest Record and Classification of Offenses
1. Assault
The record reflects that in 2002 the Applicant was arrested and charged with aggravated assault in
violation of section 13-1204(A)(1) of the Arizona Revised Statutes. The charge was ultimately
amended, and the Applicant pled guilty to assault in violation 13-1203(A)( 1) of the Arizona Revised
Statutes, a class 1 misdemeanor. The court adjudged the Applicant guilty of the offense and ordered
him to pay restitution to the victim and to serve probation for 36 months. Because a formal
judgement of guilt was entered, the Applicant was convicted of the offense within the meaning of
section 101 (a)(48)(A) of the Act.
At the time of the conviction, class 1 misdemeanors were punishable under Arizona law by
imprisonment for up to six months. Ariz. Rev. Stat. ~ 13-707(A)( I) (2002). Accordingly, as the
maximum penalty possible for assault was imprisonment for more than five days hut less than one
year, the Applicant's conviction qualifies as a misdemeanor under TPS regulations. The Applicant
does not contest on appeal that he was convicted of the offense or that it is a misdemeanor for TPS
purposes.
2. 2014 Arrest and Charges
In support of the appeal, and in response to our RFE, the Applicant submits court documents, which
include the following information regarding his 2014 North Carolina arrest and disposition of the
related charges:
a. The Applicant was charged with driving while license revoked in violation of section
20-28(a) of the North Carolina General Statutes. a class 1 misdemeanor. T'he first
conviction for a class 1 misdemeanor in North Carolina is punishable by
imprisonment for up to 45 days. N.C.G.S. ~ 15A-1340.23(c) (2014). Because the
term of imprisonment is more than five days and less than one year. the offense is
2015. the district
considered a misdemeanor under TPS regulations. In
attorney voluntarily dismissed the charge without leave upon the Applicant"s
compliance with conditions specified in a plea agreement;
b. In addition, the Applicant was charged with resisting public officer in violation of
section 14-223, of the North Carolina General Statutes, a class 2 misdemeanor. An
individual convicted of a class 2 misdemeanor. who has no prior convictions. may be
punished by imprisonment for up to 30 days. N.C.G.S. ~ 15A-1340.23(c) (2014).
Accordingly, as the maximum possible term of imprisonment exceeds five days. but
is less than one year, the offense meets the regulatory definition of a misdemeanor in
8 C.F.R. 244.1. In
2015, the district attorney dismissed this charge upon
the Applicant's compliance with special conditions specified in a plea agreement;
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c. The Applicant was also charged with providing fictitious information to a uniformed
officer in violation of section 20-29 of the North Carolina General Statutes. a class
2 misdemeanor.
As stated above, a class 2 misdemeanor is considered a
misdemeanor for TPS purposes because it carries a penalty of imprisonment for more
than five days but less than one year. In
2015. the district attorney
dismissed the charge upon the Applicanfs compliance with special conditions
specified in a plea agreement:
d. The Applicant was also charged with operating a vehicle without insurance in
violation of section 20-3l3(a) of the North Carolina General Statutes. a class 3
misdemeanor. The penalty for a class 3 misdemeanor in North Carolina includes a
fine and/or imprisonment from one to 20 days. with one exception: individuals
convicted of certain class 3 misdemeanors who have no more than three prior
convictions are punished by a fine only. N.C.G.S. ~ 15A-1340.23(c)-(d) (2014).
Accordingly, the offense may be a misdemeanor under the TPS regulations if it
involves a fifth or subsequent conviction for which a sentence of imprisonment for up
to 20 days may be imposed. In
2015. the charge was voluntarily dismissed
without leave by the district attorney after the Applicant complied with special
conditions;
e. Lastly. the Applicant was charged with expired registration in violation of section 20111(2) of the North Carolina General Statutes. a class 3 misdemeanor. The court
document the Applicant submitted shows that he either pled guilty or was found
guilty of the otlense by the court 1 in
2015. and that the judge disposed of
the case. This indicates that the Applicant was convicted of a class 3 misdemeanor.
B. Disposition of the 2014 Charges
The evidence indicates that the Applicant was convicted of expired registration in violation of
section 20-111 (2) of the North Carolina General Statutes. a class 3 misdemeanor. As stated above. a
fifth or subsequent conviction of a class 3 misdemeanor is also considered a misdemeanor under
TPS regulations. as it is punishable by imprisonment for up to 20 days. On the other hand. where an
individual has no more than three prior convictions. the offense is punishable by a fine only and is
therefore not disqualifying. However, the Applicant has not submitted additional arrest. citation. and
court documents to show that his conviction for expired registration was subject to the '"fine only ..
exception under section 15A-1340.23(d) of the North Carolina GeJ1eral Statutes. and not to the
general class 3 misdemeanor penalty provisions under section 15A-1340.23(c) of the North Carolina
General Statutes, which include imprisonment. Accordingly, the Applicant has not demonstrated
that his conviction for expired registration is not a misdemeanor for TPS purposes.
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The court document indicates "GU" as final disposition of the charge. According to the court ,<.,)'stem Code Definitions
printout provided by the Applicant, that abbreviation stands for "A Plea Or Finding of Guilty To The Offense.··
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Moreover, although the court documents indicate that the rcmammg charges related to the
misdemeanor charges were ultimately dismissed atler the Applicant complied vvith special
conditions pursuant to plea agreements, they are insu1licient, \vithout more. to establish that the
Applicant was not convicted for immigration purposes. Pursuant to section lSA-931 of the North
Carolina General Statutes. the prosecutor may dismiss any charges stated in a criminal pleading
including those defened for prosecution by entering an oral dismissal in open court before or during
the trial.
The definition of conviction in section 101 (a)( 48)(A) of the Act includes deferred adjudications
where an applicant has entered a plea of guilty or nolo contendere. or admits sufficient facts to
support a finding of guilt, and some form of punishment, penalty. or restraint on liberty is imposed.
Therefore, if an individual pleads guilty or nolo contendere. or is found guilty but the court defers
entry of the judgment to allow the individual to complete a period of probation or a diversion
program, the individual has been convicted for immigration purposes even if the charge is ultimately
dismissed. Malter olMarroquin. 23 I&N Dec. 705, 714-15 (A.G. 2005): Malter o(Roldan. 22 I&N
Dec. 512 (BIA 1999). See also Matter olMohamed. 27 I&N Dec. 92 (BIA 2017) (holding that entry
into a pretrial intervention agreement qualified as a '·conviction" for immigration purposes under
section 10 I (a)( 48)(A) of the Act, where an individual admitted sutlicient facts to warrant a tinding
of guilt at the time of his entry into the agreement. and the judge authorized the agreement ordering
the individual to participate in the pretrial intervention program, under which he \Vas required to
complete community supervision and community service. pay fees and restitution. and comply with
a no-contact order).
Conversely, some states have pretrial diversion programs where the individual may enter into a
counseling or treatment program and potentially avoid criminal prosecution. If the charges arc
dismissed following successful completion of a pretrial diversion program which occurred prior to a
pleading or finding of guilt the individual is not considered convicted f(w TPS purposes. Malter of
Grullon, 20 I&N Dec. 12, 14-15 (BIA 1989) (citing Malter ofOzkok. 19 I&N Dec. 546 (BIA 1988)).
For there to be no conviction in such a case, the individual must not have entered a plea of guilty or
nolo contendere and there must have been no adjudication of guilt or imposition of punishment or
restraint by the court. !d.
Here, the court records show only that the misdemeanor charges \Vere dismissed by the district
attorney pursuant to plea agreements after the Applicant complied with special conditions. They do
not indicate, however, whether the Applicant entered a plea of guilty or nolo contendere to the
charges or admitted sutlicient facts to warrant a finding of guilt. and they do not specify the
conditions the com1 imposed on the Applicant prior to the dismissal of the charges. Although we
issued an RFE requesting the Applicant to submit additional documents with this information.
including copies of plea agreements and documents pertaining to the tina! disposition of the charges.
the Applicant has not provided evidence other than a copy of the previously-submitted printout from
the court records. As discussed above, the com1 record alone is insufficient t()r us to determine if the
Applicant was "convicted'' ofthe offenses. as this term is defined in section 101(a)(48)(A) ofthc Act
and in the pertinent case law.
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III. CONCLUSION
The. Applicant was convicted of an assault, an offense which qualifies as a misdemeanor under TPS
regulations. Moreover, the court documents concerning his 2014 arrest indicate that he was charged
with five offenses, and that he was convicted of expired registration violation. vvhich may be a
misdemeanor for TPS purposes. The remaining four charges were dismissed after the Applicant
complied with certain conditions pursuant to plea agreements. but he has not provided documents
regarding the pleas he entered and the conditions upon which the dismissal of the charges vvere
predicated. Because at least three of those charges concerned ot1cnses which are considered
misdemeanors under TPS regulations, and the evidence is insufficient to determine if the Applicant
was convicted, we agree with the Director that the Applicant has not shown that the criminal bar in
section 244(c)(2)(B) of the Act does not apply in his case. Accordingly. the Applicant's TPS status
remains withdrawn and his re-registration application remains denied.

ORDER:

The appeal is dismissed.
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