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The Petitioner, a citizen of the United States, seeks to classify the Beneficiary as the spouse of a U.S. 
citizen. See Immigration and Nationality Act (the Act)§ 201(b), 8 U.S.C. § 1151(b). The Director 
of the National Benefits Center denied the Form I-130, Petition for Alien Relative, finding that the 
Petitioner was ineligible to classify the Beneficiary as his spouse because he was convicted of a 
sexual offense against a child that renders him ineligible to have a visa petition approved under the 
Adam Walsh Child Protection and Safety Act of 2006, Pub. L. No. 109-248, 120 Stat. 587 (the 
AWA). 

On appeal, the Petitioner offers additional evidence. 1 Upon de novo review, we will dismiss the 
appeal. 

I. LAW 

Section 201 (b )(2)(A)(i) of the Act provides, in pertinent part, that immigrant visas may be issued to: 
"Immediate relatives. - For purposes of this subsection, the te1m 'immediate relatives' means the. 
children, spouses, and parents of a citizen of the United States .... " 

A U.S. citizen may file a Form I-130 on behalf of a spouse through the prov1s1ons of section 
204(a)(l)(A)(i) of the Act, which states, in pertinent part: 

Except as provided in clause (viii), any citizen of the United States claiming that an alien 
is entitled to classification by reason of ... an immediate relative status under section 
201(b)(2)(A)(i) may file a petition with the Attorney General [Secretary of Homeland 
Security] for such classification. 

U.S. Citizenship and Immigration Services (USCIS) may not approve an immediate relative petition 
filed by a U.S. citizen who has been convicted of a "specified offense against a minor"2 unless USCIS, 

1 Although the Petitioner was initially represented by the appellate submission does not include 
her Form G-28, Notice of Entry of Appearance as Attorney or Representative, indicating that she continues to represent 
the Petitioner in this matter. Accordingly, we consider the Petitioner to be self-represented. 
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"in [its] sole and unreviewable discretion, determines that the citizep poses no risk to the alien with 
respect to whom a petition ... is filed." See section 204(a)(l)(A)(viii) of the Act, 8 U.S.C. 
§ 1154(a)(l)(A)(viii). 

The burden is on the U.S. citizen to clearly demonstrate his rehabilitation and to show, beyond any 
reasonable doubt, that he poses no risk to the safety and well-being of the beneficiary and any 
derivative child(ren). See Memorandum from Michael Aytes, Associate Director for Domestic 
Operations, USCIS, HQDOMO 7011-P, Guidance for Adjudication ~l Family-Based Petitions and 
I-129F Petition for Alien Fiance(e) under the Adam Walsh Child Protection and Safety Act ~l2006 
(Feb. 8, 2007), http://www.uscis.gov/laws/policy-memoranda. 

II. ANALYSIS 

On 2009, the Petitioner entered a plea of guilty to two separate incidents of third degree 
criminal sexual conduct in violation of of the Code Annotated, sections and 
(b) as follows: 

Third Degree Criminal Sexual Conduct. (a) A person is guilty of criminal 
sexual conduct in the third degree if the person engages in sexual penetration with 
another person and if any of the following circumstances exists: ( 1) that other person 
is at least fourteen (14) years of age and under sixteen (16) years of age; (2) force or 
coercion is used to accomplish the sexual penetration; and (3) the actor knows or has 
reason to know that the victim is mentally defective, mentally incapacitated or 
physically helpless. (b) Criminal sexual conduct in the third degree is a felony of the 
second degree. 

The Petitioner was sentenced to eight years imprisonment at the Department of Corrections (DOC), 
with all but seven years suspended, and credit for time served. He was released from DOC on 

2014, after serving five years and four months in prison, and placed on parole supervision until 
2017. 

On December 26, 2014, the Petitioner filed the instant spousal petition. The Director issued a request 
for evidence and notice of intent to deny the petition, informing the Petitioner that his criminal records 
reflected two convictions for a specified offense against a minor as indicated in the A W A. In addition 
to police reports and court records related to the convictions, the Director instructed the Petitioner to 
submit evidence demonstrating that he poses no risk to the Beneficiary. The Petitioner's response did 

2 The tenn "specified offense against a minor" is defined as an offense against a minor involving any of the following: an 
offense (unless committed by a parent or guardian) involving kidnapping or false imprisonment; solicitation to engage in 
sexual conduct or practice prostitution; use in a sexual perfonnance; video voyeurism as described in section 180 I of title 18, 
United States Code; possession, production or distribution of child pornography; criminal sexual conduct involving a minor 
or the use of the Internet to facilitate or attempt such conduct; or any conduct that by its nature is a sex offense against a 
minor. See section Ill of the Adam Walsh Child Protection and Safety Act of2006, Pub. L. 109-248, 120 Stat. 587 (2006). 
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not contest his conviction for a "specified offense against a minor" pursuant to the A W A, but rather 
sought to establish that he poses no risk to his spouse. The Director discussed the Petitioner's evidence 
in detail and determined that he had not established, beyond any reasonable doubt, that he poses no risk 
to the Beneficiary's safety and well-being. For instance, the Director identified multiple concems with 
the 2015 psychological evaluation of the Petitioner performed by a licensed clinical 
psychologist? The Petitioner's appellate submission, however, does not contest any of the issues raised 
by the Director conceming report. 

With the appeal, the Petitioner submits affidavits from personal acquaintances attesting to his 
character; a certification from the leadership of Church of Christ stating that he is a "faithful member .of 
the church" and "no risk to beneficiary"; a letter ±rom the Beneficiary indicating that the Petitioner 
poses no risk to her and that she is "three months pregnant" with his child; and medical documents 
confirming the Beneficiary's pregnancy. In addition, the Petitioner provides a March 2016 
memorandum ±rom a clinical social worker in the 

of the Judiciary of reporting that the Petitioner completed his counseling. 

The record supports the Director's determination that the Petitioner has not established he poses no 
risk to the Beneficiary beyond any reasonable doubt. The Petitioner has not demonstrated that he 
had been rehabilitated when he filed th~ petition. At the time of tiling, he was under supervised 
probation of DOC, he had not yet completed his sex offender treatment program, and he had been 
released from prison less than a year earlier. Eligibility must be established at the time of filing. 
8 C.F.R. § 103.2(b)(l), (12); Matter o.fKatigbak, 14 I&N Dec. 45,49 (Reg'l Comm'r 1971). 

Regarding the Beneficiary's knowledge of the Petitioner's criminal record, her October 2015 and 
March 2016 declarations do not specify the nature of his two offenses. For example, the Beneficiary's 
October 2015 statement maintains that she "looked at his criminal .case file," but does not specifically 
acknowledge the Petitioner's sexual conduct violations. In addition, the March 2016 declaration she 
offers on appeal mentions only "his situation way back then." 

With respect to March 2016 counseling report, it states that the Petitioner and 
Beneficiary "present to be doing very well as they strive to make a life together on The 
assessment, however, does not offer an evaluation as to whether the Petitioner poses a risk to the 
safety and well-being of his wife. Furthermore, while the appellate submission includes a±Iidavits 
from personal acquaintances and a certification ±rom church leaders attesting to the Petitioner's 
character, the references do not indicate their knowledge of the Petitioner's criminal sexual conduct 
violations. 

3 
The Director noted that, according to report, the Petitioner "denied involvement with the second minor 

female." In the signed plea agreement accepted by the court, however, the Petitioner affirmed that he "intentionally 
engaged in sexual penetration with another, to wit: by causing his penis to enter the vagina of [the second victim], a 
minor at least (14) but less than (16) years of age." In addition, the Director indicated that evaluation did 
not include "results from any psychological testing instruments designed to measure risk in sex offenders." 
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III. CONCLUSION 

As the totality of the evidence is insufficient to show beyond a reasonable doubt that the Petitioner 
poses no risk to the Beneficiary, he has not established eligibility for the immigration benefit sought. 

ORDER: The appeal is dismissed. 

Cite as Matter of P-M-S-, ID# 10522 (AAO Mar. 9, 2017) 
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