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On Friday, May 17, 2019, U.S. Citizenship and Immigration Services (USCIS) participated in the 
Federal Bar Association Immigration Law Conference in Austin, TX.  
 
Robert Law, Senior Advisor to the Chief of the Office of Policy and Strategy, provided an 
overview of the office and addressed several hot topics. His remarks are below.  
 
Senior Advisor Law’s Remarks 
 
Introduction  
• Good afternoon. My name is Robert Law, and I currently serve as a Senior Advisor to 
the Chief of Policy and Strategy (OP&S) at U.S. Citizenship and Immigration Services.  
• Prior to joining the Administration at USCIS, I held multiple positions at the 
Federation for American Immigration Reform for nearly five years, including as the Director of 
Government Relations. Prior to my work in immigration, I briefly worked in litigation and 
started my legal career as a policy attorney for an oil and gas company.  
• Before we begin discussing the “hot topics” facing the immigration landscape, I 
thought it would be helpful to provide a bigger picture look into OP&S at USCIS and our 
vision for the Nation’s immigration system.  
 
Office of Policy and Strategy 
• OP&S was created pursuant to the Homeland Security Act and serves as the chief 
policy advisory office for the Director and for the agency.  
• The position of Chief of OP&S is also prescribed by statute. 6 U.S.C. 271(c)(2) states 
that the USCIS Chief of OP&S shall be responsible for: “making policy recommendations and 
performing policy research and analysis on immigration services issues; and coordinating 
immigration policy issues with the Chief of Policy and Strategy for the Bureau of Border 
Security of the Department.”  
• Our Chief is Kathy Nuebel Kovarik, and she is the agency’s lead policy advisor.  
• OP&S has subject matter experts focused on employment-based, family-based, and 
humanitarian visa programs, as well as teams focused on setting the agency’s course through 
strategic planning and long-term research.  
• OP&S is responsible for all policies and regulations originating from USCIS.  
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Executive Orders 
• All of our work at USCIS is focused on lawfully administering the Nation’s immigration 
system, safeguarding its integrity, and protecting our homeland on behalf of the American 
people. 
• We are working to administer our Nation’s immigration system in a way that protects 
national security and promotes public safety pursuant to Executive Order 13769: “Protecting 
the Nation from Foreign Terrorist Entry.” 
• In accordance with Executive Order 13767: “Border Security and Immigration 
Enforcement” we are working to address the crisis at our Southern border by ending the 
abuse of categorical parole and asylum provisions.” 
• We are also working to protect the wages and jobs of American workers pursuant to 
Executive Order 13788: “Buy American and Hire American.”  
• Given certain law enforcement sensitivities, litigation, and constraints under the 
Administrative Procedure Act, most of my discussion today will focus on our work under the 
“Buy American and Hire American” Executive Order. 
• Before discussing our work at USCIS, I want to discuss our regulatory agenda at USCIS, 
as well as our revised structure for issuing policy.  
 
Unified Agenda 
• You can find information about our upcoming regulations on the Unified Agenda at 
reginfo.gov.  
• The Unified Agenda provides uniform reporting of data on regulatory and 
deregulatory activities under development throughout the Federal Government, covering 
approximately 60 departments, agencies, and commissions.  
• Each edition of the Unified Agenda includes regulatory agendas from all Federal 
entities that currently have regulations under development or review.  
• Fall editions of the Unified Agenda include The Regulatory Plan, which presents 
agency statements of regulatory priorities and additional information about the most 
significant regulatory activities planned for the coming year. 
• The activities included in individual agency agendas are primarily those currently 
planned to have an Advance Notice of Proposed Rulemaking (ANPRM), a Notice of Proposed 
Rulemaking (NPRM), or a Final Rule issued within the next 12 months.  
• However, to keep users better informed of opportunities for participation in the 
rulemaking process, an agency may list in the "Long-Term Actions" section of its agenda 
those rules it expects will have the next regulatory action more than 12 months after 
publication of the agenda.  
• Agencies may also report "Completed Actions, which are rulemakings that are being 
withdrawn or ending their lifecycle with a regulatory action that completes the rulemaking." 
• The agency agendas generally do not include regulations concerning military or 
foreign affairs functions and regulations related solely to agency organization, management, 
or personnel matters. 
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• In other words, we are required by law to alert the public to the regulations we are 
working to publish within the next six months, and we will be publishing a new Unified 
Agenda within the next week or two.  
• Overall, we have 21 regulations listed on our Unified Agenda.  
 
Policy Manual 
• We created the Policy Manual to serve as a centralized repository of our policy 
guidance.  
• We have been working to phase out our use of stand-alone policy memos and the 
Adjudicators Field Manual as we transition fully to the Policy Manual.  
• Since the Administration began, we have published, on average, one policy manual 
update per month.   
• Some of the recent policy guidance we have published through the Policy Manual 
includes an update on Controlled Substances and Good Moral Character determinations for 
citizenship applications and an update to our Public Services Policy Manual Volume.  
• I encourage you to visit our policy manual at uscis.gov/Policy-Manual. 
• Now I will turn to the policy and regulatory initiatives that are underway to protect the 
integrity of the nation’s immigration system, address the problems on the border in a safe, 
orderly manner, and to protect U.S. workers and wages. 
 
Hot Topics 
• On April 29, 2019, President Trump released a Presidential Memorandum to address 
the security and humanitarian crisis at the southern border.  
• The memorandum states that the policy of the Executive Branch is to “manage our 
humanitarian programs in a safe, orderly manner that provides access to relief or protection 
from removal from the United States for aliens who qualify, and that promptly denies 
benefits to and facilitates removal of those who do not.”  
• The President directed the Attorney General and the Secretary of Homeland Security 
to:  

o “Propose regulations to ensure that aliens who receive positive fear determinations 
[…] are placed in [expedited removal proceedings]”; 

o “Propose regulations to ensure that, absent exceptional circumstances, all asylum 
applications adjudicated in immigration court proceedings receive final 
administrative adjudication, not including administrative appeal, within 180 days of 
filing”;  

o “Propose regulations setting a fee for an asylum application not to exceed the costs of 
adjudicating the application”; 

o “Propose regulations […] to bar aliens who have entered or attempted to enter the 
United States unlawfully from receiving employment authorization before any 
applicable application for relief or protection from removal has been granted, and to 
ensure immediate revocation of employment authorization for aliens who are denied 
asylum or become subject to a final order of removal.” 
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• We at USCIS are working with our partners at Immigration and Customs Enforcement, 
Customs and Border Protection, DHS Headquarters, and the Department of Justice to carry 
out the President’s directives.  
• Due to litigation concerns, I’m precluded from speaking further about our work to 
address the crisis at our southern border.  
• With that said, let me provide you with a brief overview of what we have done and 
where we are going with regards to employment-based immigration.  
 
H-1B Regulations 
• First, our work to align the H-1B program with the Buy American and Hire American 
Executive Order has received significant attention from the public.  
• Section 5(b) of the Order stated: “ In order to promote the proper functioning of the H-
1B visa program, the Secretary of State, the Attorney General, the Secretary of Labor, and the 
Secretary of Homeland Security shall, as soon as practicable, suggest reforms to help ensure 
that H-1B visas are awarded to the most-skilled or highest-paid petition beneficiaries.” 
• The H-1B Registration Final Rule, which was published in January 2019 and became 
effective April 1, is consistent with the principle of Section 5(b).  
• This regulation reversed the process by which USCIS selects H-1B cap-subject 
petitions toward the projected number of petitions needed to reach the regular H-1B 
statutory cap and the U.S. advance degree exemption limit.  
• This is a long way of saying that we reversed the order of the H-1B selection process to 
increase the number of H-1B petitions for U.S. advanced degree holders selected under the 
annual H-1B numerical allocations.  
• I’m proud to say that the number of H-1B cap-subject petitions for U.S. advanced 
degree holders selected under this revised procedure increased by more than 11 percent 
relative to last year.  
• We are currently working on another H-1B regulation, which we have included on the 
Unified Agenda.  
• This regulation will propose to revise the definition of specialty occupation to increase 
focus on obtaining the best and brightest foreign nationals through the H-1B program.  
• This regulation will also propose to revise the definition of employment and 
employer-employee relationship to better protect U.S. workers and wages.  
• The rule, as contemplated and described on the Unified Agenda, may also propose 
additional requirements designed to ensure employers pay appropriate wages to H-1B visa 
holders.  
 
H-1B Policy Guidance 
• Pursuant to the Buy American and Hire American Executive Order, we have released a 
number of policy memoranda.  
• Each of these policy memoranda has focused on combatting abuse of employment-
based visa programs and protecting U.S. workers.  
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• We have rescinded previous guidance to clarify that an entry-level computer 
programming job would not automatically qualify as a “specialty occupation.”  
• We have also clarified policy guidance to ensure that employers seeking to place H-1B 
workers at third-party worksites properly establish eligibility for petition approval 
throughout the entire validity period. 
• This policy guidance reaffirms a regulatory requirement that H-1B petitioners provide 
an itinerary when the petition indicates that work will be performed at more than one 
location.  
• We have also issued policy guidance to rescind the policy requiring officers to 
generally defer to prior determinations when adjudicating petition extensions. By applying 
the same level of scrutiny to both initial and extension requests, we seek to ensure that our 
adjudicators are approving only those cases that meet all relevant statutory and regulatory 
requirements. 
• We also issued policy guidance to protect the interests of U.S. workers in the 
administration of our immigration system by ensuring that we collect the higher ACWIA fee 
where possible under the law in order to maximize receipt of funds for the training of U.S. 
workers. 
 
H-1B Fraud and Abuse 
• Apart from the regulatory and policy changes, we recently commemorated the second 
anniversary of the “Buy American and Hire American” Executive Order by hosting a listening 
session for interested parties.  
• During that engagement, we heard from the Departments of Labor and Justice as well 
as academics who study the H-1B and OPT programs, practitioners, and from workers 
themselves on how the Federal Government can carry out the President’s directives to 
protect American workers. 
• In the engagement, we discussed our H-1B and H-2B tiplines, as well as our recent 
expansions of the Targeted Site Visit and Verification Program. 
• As of March 31, 2019, the H-1B tip line has received nearly 7,700 tips. Roughly 30 
percent of these tips have resulted in leads. 
• Similarly, we have received nearly 700 tips alleging H-2B abuse. Roughly 29 percent of 
these tips have resulted in leads.  
• In 2017, we enhanced the targeted site visit program to ensure that petitioners are 
employing nonimmigrant workers consistent with the terms of their petition approvals.  
• In Fiscal Year 2018, over 40 percent of H-1B and nearly 18 percent of L-1B targeted site 
visits resulted in fraud determinations.  
• Looking forward, we are planning to build on this program’s success and ensure that 
employers and nonimmigrant workers are complying with the terms of their visas. 
• We have also signed a Memorandum of Understanding (MOU) with the Department of 
Justice to better detect and eliminate fraud, abuse, and discrimination by employers who 
bring foreign workers to the United States.  
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• This MOU improves the way that agencies share information, collaborate on cases, 
and train each other’s investigators.  
 
Other BAHA-Related Work 
• We are working on reforming other employment-based visa programs pursuant to the 
Buy American and Hire American Executive Order.  
• Among other things, we issued the L-1 Proxy Vote Policy Memo to ensure the integrity 
of the L-1 visa program.  
• This memo clarifies that a proxy vote must be irrevocable to establish the requisite 
control in a company for an L-1 petition.  
• In other words, this policy memo prevents petitioners from establishing control 
through an individual or organization through which this control may be revoked and 
therefore would change the ownership and control structure under which the petition was 
approved.  
• In the L-1 program, we also recently clarified the guidelines for the L-1 one-year 
foreign employment requirement to ensure that beneficiaries truly spend at least one year 
overseas in the organization’s foreign employment during the time period specified in the 
statute and regulations.  
• Although not specifically issued as a result of BAHA, over the last few years, the 
Administrative Appeals Office (AAO) has, in an effort to delineate the scope of the L-1 
classification, a number of adopted decisions relating to the L classification.   
• Matter of I-Corp, for instance, clarifies that USCIS cannot approve a visa petition that 
is based on an illegal or otherwise invalid employment agreement. To prevent a potential 
conflict with the Fair Labor Standards Act, USCIS must ensure that a beneficiary will not be 
paid a wage that is less than the minimum required wage under state or Federal law, 
whichever is higher, before approving an employment-based petition. 
• Other L-1 related AAO adopted decisions include Matter of Z-A-, which clarifies that 
USCIS must consider an L-1A beneficiary’s role in the wider qualifying international 
organization if the beneficiary will primarily manage an essential function; and Matter of G-, 
which provides guidance as to what constitutes a “function manager” for L-1A (and I-140 
immigrant) visa petition purposes.  
• In the O and P nonimmigrant visa programs, we have taken action to protect 
American workers through the O and P Negative Consultations pilot.  
• Through this pilot program, labor unions can now send copies of negative O or P visa 
petition consultation letters directly to USCIS, so that we can compare those letters to those 
submitted by the O or P petitioner. 
• This pilot helps combat the practice by unscrupulous O and P petitioners who forge 
union letters in support of the beneficiary and circumvent the union consultation process.  
 
Other BAHA-Related Regulations 
• USCIS has included a number of BAHA-related regulations on the Unified Agenda.  
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• First, USCIS is working on a Notice of Proposed Rulemaking to remove H-4 dependent 
spouses of H-1B workers from the class of aliens eligible for employment authorization.  
• This regulation will propose to rescind the 2015 H-4 Employment Authorization Rule 
and remove from its regulations certain H-4 spouses of H-1B nonimmigrants as a class of 
aliens eligible for employment authorization.   
• The 2015 Final Rule has been subject to much litigation, so I cannot comment further 
on this issue. 
• Next, USCIS is working with the Department of Labor’s Employment and Training 
Administration to jointly amend its regulations governing the temporary employment of H-2B 
nonimmigrants.  
• We published a Notice of Proposed Rulemaking to eliminate the advertisement of H-
2B-eligible jobs through print newspaper advertisements to better ensure that U.S. workers 
are able to see these job postings.  
• We extended the comment period for this rule in December 2018, and we are 
considering the public’s feedback as we work to finalize this rule.  
 
H-2B Program 
• During Fiscal Years 2017, 2018, and now, Fiscal Year 2019, Congress delegated 
authority to the Secretary of Homeland Security to make a decision as to whether to increase 
the annual numerical cap of 66,000 visas with respect to H-2B petitions.  
• The Secretary decided to authorize up to an additional 30,000 H-2B visas during these 
years for U.S. businesses that have demonstrated that they would otherwise suffer 
irreparable harm without the additional workers. As with all H-2Bs, companies must first 
attempt to fill these vacancies with U.S. workers and obtain temporary labor certifications 
form the Department of Labor confirming that they have adequately tested the U.S. labor 
market and that hiring any additional H-2B workers will not have an adverse impact on the 
wages or working conditions of similarly situated U.S. workers.  
• USCIS worked closely with the Department of Labor on the Joint Temporary Final Rule 
that was published on May 8, 2019. For this Fiscal Year, the Secretary has authorized the 
provision of up to 30,000 additional visas for eligible returning workers who had been granted 
H-2B status or received an H-2B visa during one of the last three fiscal years.  
• Each petitioner seeking workers under this supplemental cap is required to attest, 
under penalty of perjury, that their business is likely to suffer irreparable harm if it cannot 
employ H-2B workers during FY 2019 and that each worker it requested and/or instructed to 
apply for a visa is in fact a returning worker as defined by the Temporary Final Rule.  
• Our latest projections have indicated that in the first five business days of filing under 
the supplemental cap (starting on May 8, 2019), USCIS did not receive petitions for more 
beneficiaries than the number of H-2B visas allowed under the FY 2019 supplemental cap.   
• As a result, we are not going to have to use a computer-generated random selection 
process or “lottery” for the entire increased cap for FY 2019.   
• We will provide additional information regarding a final receipt day lottery should one 
be needed to fill the entire supplemental cap.   
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• The Secretary of Homeland Security has repeatedly informed Congress that it, not the 
Department, should exclusively make H-2B cap (including additional visa) determinations 
moving forward. 
 
Public Charge 
• Moving away from our focus on the Buy American and Hire American Executive Order, 
I would like to share with you some of the reforms we are working on to restore integrity to 
our nation’s immigration system.  
• First among those reforms is the Public Charge regulation. This regulation is the 
President’s number one priority for USCIS.  
• On Oct. 10, 2018, USCIS proposed the “Inadmissibility on Public Charge Grounds” 
Notice of Proposed Rulemaking.  
• The Public Charge Rule proposed to prescribe how USCIS will determine whether an 
alien is inadmissible under section 212(a)(4) of the Immigration and Nationality Act because 
he or she is likely at any time to become a public charge.  
• This regulation proposed to apply to aliens who seek admission to the United States 
from abroad on immigrant or nonimmigrant visas, aliens seeking adjustment of status and 
aliens seeking extension of stay or change of status, unless Congress has explicitly exempted 
them from this ground of inadmissibility or has otherwise permitted them to seek a waiver of 
inadmissibility.  
• USICS received 266,077 public comments, and we are carefully considering the 
public’s feedback, as well as that of our field adjudicators, as we craft the Public Charge Final 
Rule.  
• Until a final rule is published, I cannot speak further on this rule. 
 
NTA Memo 
• USCIS has also taken steps to clarify how the agency issues Notices to Appear – or 
NTAs – and refers cases to ICE through the NTA policy memorandum.  
• This guidance affects categories of cases where the individual is removable and the 
following factors are present:  

o Substantiated fraud or misrepresentation; 
o Abuse of any program related to receiving public benefits;   
o The applicant was charged with (or convicted of) a criminal offense, or committed 

acts that are chargeable as a criminal offense, even if the criminal conduct was not the 
basis for the denial or the ground of removability; 

o Cases involving an application for naturalization where the individual is removable; 
and 

o An individual is unlawfully present in the United States when USCIS denies the 
petition or application.   

• This guidance has been implemented on an incremental approach, and it currently 
applies to applicants for status-impacting applicants and some petitioners under 
humanitarian immigration programs.  
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• USCIS believes this policy is necessary, because it equips USCIS officers with the 
guidance they need to support the Department of Homeland Security and President’s 
enforcement priorities and protect the immigration system from those who seek to exploit it. 
 
RFE Memo 
• We also published guidance to our adjudicators to clarify their discretion to deny an 
application, petition, or request without first issuing a Request for Evidence – an RFE – or a 
Notice of Intent to Deny – a NOID – when the required initial evidence was not submitted as 
part of the benefit request or when the evidence in the record does not establish eligibility.  
• The policy is intended to discourage frivolous or substantially incomplete filings used 
as placeholder filings and to encourage applicants, petitioners, and requestors to be diligent 
in collecting and submitting required evidence. It is not intended to penalize filers for 
innocent mistakes or misunderstandings of evidentiary requirements.  
• While adjudicators may still afford benefit requestors an opportunity to address 
questions of eligibility via a response to an RFE, this guidance gives our adjudicators the 
discretion they need to deny skeletal and other filings that bog down our immigration 
system.  
• Ultimately, we expect to see more complete applications, petitions, and benefit 
requests due to this guidance.  
 
Conclusion 
• We at USCIS make every effort to adjudicate every case as efficiently as possible in 
accordance with all applicable laws, policies, and regulations.  
• Wherever possible, our cases are completed well-within the agency’s standard 
processing goals. However, we are always working to improve in this area.  
• We know that many of you are concerned about the growing backlogs facing our 
immigration system.  
• We as an agency have begun implementing a range of processing and operational 
reforms, hiring additional staff, and expanding facilities to ensure that our ability to 
adjudicate keeps pace with the demand for services over recent years.  
• However, we will never abdicate our responsibility to make what we believe is the 
correct decision on each particular case, even if that means that the adjudication may take 
longer than normal processing times.  
• We are working to develop and implement an electronic filing system that will bring 
unprecedented efficiencies to our agency, allow us to better enhance our workloads, and 
make both the filing and adjudication of benefit requests more efficient and consistent.  
• Director Cissna has made it his priority to have USCIS function as a paperless agency 
by 2020.  
• As a corollary to our electronic processing initiative, we have extended the Known 
Employer pilot to further inform our efforts to reduce the paperwork burden for both 
employers and USCIS and to identify certain eligibility requirements that may be “pre-
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determined” as opposed to requiring proof every time certain petitions are filed by a 
particular employer.  
• All told, we anticipate that these benefits will enhance our agency’s work as we 
continue to follow the laws that Congress has enacted and abide by our regulations.  
• We hope that our work will continue to improve the integrity of the Nation’s 
immigration system and ensure that it works – first and foremost – to benefit the American 
people.  
• Thank you for the opportunity to speak with you today. 
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