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Meeting Summary 
USCIS’ Listening Session with the National Council of Agricultural Employers (NCAE) 
On Jan. 17, USCIS hosted a listening session with representatives from NCAE on the H-2A 
nonimmigrant agricultural worker program. 
 
Meeting participants included:  
NCAE:  

• Michael Marsh, NCAE President, D.C.  
• Mike Carlton, Florida Fruit and Vegetable Association, Maitland, Fla. 
• Jonathan Sarager, Western Growers Association, Irvine, Calif. 
• Ryan Ayres, Mercer Ranches, Prosser, Wash. 
• Michael Lalich, Low Country Labor, Charleston, S.C. 
• Libby Whitley, MAS Labor, Lovingston, Va. 
• Maureen Torrey, Torrey Farms, Elba, N.Y. 
• Chris Schulte, CJ Lake LLC, D.C. 

 
USCIS: 

• Mary Sheets, special assistant, Office of the Director 
• Kathleen (Kate) Angustia, associate counsel, Office of the Chief Counsel 
• Liza (Ami) Shah, associate counsel, Office of the Chief Counsel 
• Kevin Cummings, chief, Business & Foreign Workers Division, Office of Policy & Strategy 
• Adrienne Chulapakorn, adjudications officer, Business & Foreign Workers Division, 

Office of Policy & Strategy  
• Laura Patching, deputy chief, Office of Public Affairs, External Affairs 
• Carlos Muñoz-Acevedo, chief, Public Engagement Division, External Affairs 
• Bertha Anderson, community relations officer, Public Engagement Division, External 

Affairs 
 
Laura Patching offered welcoming remarks and turned the discussion to NCAE to share their 
feedback and experiences with the H-2A program. NCAE expressed interest in having a 
collaborative relationship with USCIS to ensure compliance with all program requirements. 
  
During the listening session, NCAE raised the following operational issues: 
 
Requests for Evidence (RFE) Entry/Exit Issues 
NCAE expressed concerns regarding the numerous RFEs for visa overstays, particularly when 
employers file H-2A transfer petitions.1 According to NCAE’s members, in some cases, the H-2A 
workers may transfer from one location to another five or six times per year. NCAE asked to 
know how USCIS determines overstays and recommended that an automated system to 
capture entry and exit data would alleviate this issue. USCIS noted there is no such a system in 
                                                            
1 Although USCIS did not interject the following point during the listening session, USCIS would like stakeholders to 
note that in order to request that a worker transfer to another employer, the employer must file Form I-129, 
Petition for a Nonimmigrant Worker to request a change of status). 
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place right now. Stakeholders shared that U.S. Customs and Border Protection (CBP) is not 
recording the exits appropriately, especially with land departures. Also, the group indicated 
that they have had conversations with USCIS staff and CBP about this issue. Stakeholders stated 
that they were told to keep evidence to document their workers departure from the country. 
One stakeholder said they told workers to have a document notarized in their home country, 
and to provide that evidence to the recruiters as part of the application process. They discussed 
a perceived disconnect between CBP and USCIS regarding departures and associated evidence. 
They also discussed that the Department of State (DOS) is capable of making inadmissibility 
determinations under section 214(b) of the Immigration and Nationality Act, so USCIS does not 
need to do so. 
 
Stakeholders also shared their frustration with the adjudication of H-2A transfer petitions, 
which may involve a significant number of workers. They shared that when USCIS issues RFEs 
for departure documentation for a subset of the H-2A workers on the transfer petition, this 
holds up the entire group of transfer workers listed, and that this delay can lead to significant 
consequences for timely crop harvesting. A NCAE member also indicated that, in many cases, 
the RFEs are issued for H-2A workers who had departed the U.S. and did not overstay. 
Stakeholders stated that, based on the U.S. Government Accountability Office (GAO) statistics, 
there is less than a one percent overstay rate in the H-2A program. Per NCAE, “workers cannot 
come back into the U.S. with a visa stamp from the DOS, unless they had returned home to 
apply for it.” They also requested that USCIS approve the petition for the remainder of the 
workers who are not subject to a RFE, rather than holding up the entire petition.  
 
Processing Delays 
NCAE highlighted what they believe to be a slow process to approve H-2As at USCIS. They asked 
for a more efficient and effective process to meet the demands of the farm and agricultural 
sector. The group mentioned that it would be ideal if USCIS could have an electronic process to 
submit applications, upload evidence, receive RFEs, etc. A participant shared that a transfer 
petition was submitted on Aug. 16, 2018, which had not yet been approved at the time of this 
listening session. The start date for that petition was Nov. 25, 2018, and this could create an out 
of status issue for the worker.  
 
NCAE stated that in transfer situations where the petition remains pending for an extended 
period, and the H-2A worker needs to transfer to another job, they cannot be placed in the next 
job because there is no I-94 record for the previous one. Once the petition is approved, it may 
not be approved with the requested start date, but rather as of the date of the approval. NCAE 
said that all parties want to ensure program compliance, but USCIS processing delays are 
hindering the transfer process, which is not possible without the I-94 record. 
 
Absconder Reporting 
Employers are obligated to report when a worker absconds or does not show up for work. 
NCAE members inquired about the outcome of their absconder reports and what action USCIS 
and the Department of Labor (DOL) take. The stakeholder stated that representatives from 
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DOL’s Wage and Hour Division may find the employers liable for failure to report absconders, 
despite the employer having done so. 
 
Missing Communication Channels at the Service Centers 
NCAE suggested that it is difficult to address issues with petitions in a timely manner because 
the Vermont Service Center (VSC) and California Service Center (CSC) do not have a dedicated 
email box to address operational issues. The stakeholders noted that service center open 
houses no longer occur. NCAE would like to engage with a point of contact over the phone or 
email at the VSC and CSC to address issues such as typographical errors or misprinted I-129s.  
 
Training Staff 
NCAE stated that USCIS is questioning the seasonal aspect of the H-2A employment, when this 
has already been certified by DOL. The stakeholder group felt that some CSC adjudicators have 
taken the position that if an employer has used the program for several years, then that is part 
of their business model, and therefore this does not qualify as temporary and the petitions are 
denied. Also, stakeholders stated that, in many cases, the USCIS Lockbox rejects transfer 
petitions with a copy of the temporary labor certification (TLC) from DOL, even though USCIS 
already has the original TLC on blue security paper as part of the original petition. Stakeholders 
have included a color cover sheet stating that USCIS has the original TLC, and print the copy of 
the TLC on bright paper with the words, “do not reject, USCIS has the original.” One stakeholder 
noted that they considered including a copy of TLC on blue paper marked “draft”, but they 
were advised that it could be construed as fraud.    
 
Importance of the H-2A Program to the Agricultural Sector 
Per NCAE, “H-2A workers currently make up nearly 25 percent of the U.S. agricultural workforce 
sector. The fastest growing states in H-2As are California and Washington.” NCAE hopes to 
avoid issues that could jeopardize the program and harm the economy. NCAE stated that if the 
H-2A program does not function effectively, there could be a national crop shortage.   
 
NCAE members encouraged USCIS to concentrate on resolving the following:  

• RFE entry/exit issues, the processing delays (particularly with transfers); 
• Lack of communication channels with the service centers; and  
• Improper management of petitions due to poor training or a lack of training at the 

Lockbox and in adjudications.  
 
NCAE suggested that USCIS develop an electronic system to submit applications and a list of 
frequently asked questions with tips to address the most common errors, which would help the 
H-2A community. 
 
Finally, NCAE members expressed their interest to engage with USCIS in the near future. They 
are having their annual meeting in Washington, D.C., in February, and they would like Director 
Cissna to participate. USCIS representatives encouraged NCAE to provide USCIS with feedback, 
and to invite USCIS to participate in future meetings. USCIS indicated that we may not always 
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be able to attend or engage in the same fashion, but we will consider the invitations. Other 
members of the public may wish to do the same. 


